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Settlement Agreements - Wording and Risk 

The Construction Industry is often adversarial and has been formerly recognised as 

such on many occasions, such as in the Latham Report in 1994 and the subsequent 

Egan Report in 1998.  Despite the positive reforms that followed these reports, few 

would deny that most construction projects will see disputes arise.   

This is not surprising given that construction projects are usually long-term interactions, 

which often carry a high degree of uncertainty and complexity.  It is impossible for a 

contract to pre-empt every potential scenario which may arise and to set out a definitive 

path for resolution.  And it must be said, that even if this “super contract” did exist, we 

would invariably have the usual arguments over interpretation.   

Often these disputes are resolved by formal dispute resolution procedures such as 

adjudication, and mediation.  To a lesser extent, but still in high numbers they make 

their way into and are resolved by the traditionally more lengthy and expensive 

processes of arbitration and litigation.  

Commonly the parties will reach agreement  This can be at any point during the 

dispute, and indeed the majority of litigations settle in the days coming up to the trial, 

often on the steps of the Court house.  

If the parties do reach a settlement, it is wise that the settlement be recorded in writing.  

Most of you will be quite familiar with the type of wording which normally finds its way 

into such settlement agreements e.g. “Smyth & Smyth Incorporated shall pay to Jones 

& Jones Incorporated the sum of £100 in full and final settlement of all claims arising 

under this Contract”. 

Settlement agreements are often protecting past, present and future interests.  Their 

importance often does not end at ensuring payment is given or received, but extends to 

limiting future exposure and risk.  What is also clear is that sometimes there will be a 

dispute itself over the terms of the settlement agreement and the Court will be asked to 

give meaning and effect to the document.  For some guidance on this see the case of 

Investors Compensation Scheme Ltd v West Bromwich Building Society [1997] UKHL 

28 in which Lord Hoffman stated: 

“Interpretation is the ascertainment of the meaning which the document would 

convey to a reasonable person having all the background knowledge which 

would reasonably have been available to the parties in the situation in which 

they were at the time of the Contract”. 
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Subjective intent by either party is not admissible background for the purpose of interpretation.  In DKH 

Retail Ltd (trading as Laundry Athletics) and others v SRG Apparel Plc and others [2015] EWHC 3560 

(Ch), a settlement agreement went before the Court and the Court was unequivocal in stating that the 

parties had control over the language which they used in the settlement agreement.  As thus, the 

wording of the settlement agreement was clear there was no reason to depart from it.  This was despite 

the terms of the settlement agreement being more onerous and wider than those pleaded. 

In many ways, this is not a surprise and sees the Court interpreting settlement agreements merely in 

the same way as they interpret any other commercial contract; by giving the words their ordinary and 

natural meaning. 

In Khanty-Mansiysk Recoveries Ltd v Forsters Llp [2016] EWHC 522 (Comm), the parties agreed to 

settle a dispute regarding invoices.  The according settlement agreement was drafted to cover any and 

all claims whether known or unknown to the parties at the time of entering into the settlement 

agreement.  Khanty later sued Forsters for professional negligence based on evidence which only 

came to light post settlement agreement.  The Court found Forsters were released from any obligation 

to compensate Khanty as the release provisions of the settlement agreement were clear and 

unambiguous.  It mattered not that Khanty was not, and could not, have been aware of the existence of 

the professional negligence claim at the time of the settlement. 

It is advised that before executing any settlement agreement possibly both parties carry out a detailed 

analysis of any further issues or liabilities which may arise, latent defects being the classic example.  

Additionally, seek to phrase the words of any agreement accordingly, because often a settlement 

agreement is not just settling the dispute at hand but will be settling all matters past, present and future. 

 


